concern with the study of societal differentiation processes. Such accounts play a crucial role in informing legal scholars' inquiries into the nature and consequences of private norm-creation processes for the study of law in general. ' Compressed into a relatively small space then, we can discern some of the central challenges to current legal thinking: under the impression of an unquestionably deep-running transformation of forms of public and private ordering, lawyers seek explanations by contextualizing these developments. What they find are impressive accounts of globalization processes, which have prompted a considerable number of social science disciplines to fundamentally rethink their analytical categories and conceptual frameworks. In this context, legal scholars find that their own accounts of the growing limits of regulatory capacity in view of, for example, border-crossing environmental or security concerns, coalesce with observations made by political scientists, sociologists, geographers, or anthropologists regarding a fundamental decentralization and privatization of norm-creation and legal-political decision-making.
For law, to be sure, there is much at stake, as this multidisciplinary diagnosis strongly suggests lawyers' need to rethink the proper foundations, boundaries and-in fact-the nature of their object itself. The rich accounts of legal pluralism and non-state-based norm-creation, which are central to current depictions of the shift "from government to governance," can be read as strong signals that law itself has an identity crisis, a crisis regarding its own nature and function. It is important to note, however, that accounts of a co-existence of legal and non-legal forms of social regulation, while proliferating under the impression of reduced state capacity to effectively regulate transnational issues, have always been part of the central make-up of legal theory. Early anthropological and legal theoretical accounts of the extensive efficacy of "informal" orders should have alerted lawyers a long time ago to the tension between law and non-law, which arguably lies at the heart of any legal system. This article suggests a revisiting of the field of lex mercatoria, the body of norms associated with a transnational "law merchant." These norms and their surrounding institutions and processes, although much contested, have forever assumed a prominent place in studies of private ordering, driven particularly by the fact that the lex mercatoria reaches far, far back into past centuries of economic globalization, and is thus seen as testifying to both the reality and the by lawyers regarding the limits of law and legal norm-creation in the context of globalization, the pressing question concerning the lex mercatoria appears to be that of the possibility of an autonomous legal order, that is, of a functioning legal system, which is itself not grounded in the nation-state's institutionalized norm-creation processes.! It is against this background of the still contested consequences of globalization for law that it becomes clear how much of the debate around the lex mercatoria, and around the autonomy and scope of this transnational law merchant, is ill-directed and of little analytical value. In fact, much of the polemics that surround the "legal" nature of the lex mercatoria, its "true" independence, and its autonomy from the nation-state, 6 prevent us from turning our attention to something arguably much more important, namely why we should even care so much about all this. What follows here should not be read as a continuation of or yet another contribution to what has grown into a highly differentiated and detailed debate about the legal quality of the lex mercatoria. Instead, the task here is to position the lex mercatoria-once again -in the context of a still inconclusive investigation into the consequences of globalization for law.o From this perspective, our interest in the lex mercatoria is driven by a more general concern with the nature and the politics of law and legal norm-creation in the "post-national" constellation." Thus, the much disputed connection between 5. For a distinction between "traditionalists" and "transnationalists," see KLAUS PETER BERGER, THE CREEPING CODIFICATION OF THE NEW LEX MERCATORIA (2d ed. 2010). the multidisciplinary study of globalization and legal theory merits further attention. 2 Part of this inquiry includes connecting concerns within the legal discourse with concurring investigations by other disciplines into the changed role of the state." Under the impression of a forcefully emerging sociological discourse around the specific quality of a "world knowledge society," a particular task lies in critically revisiting some of the long-standing theoretical categories and distinctions such as that between public and private, state and society, and national and international." In the context of a knowledge society, distinctions, demarcations, and boundary-settings are the foremost instruments of creating reality through meaning. In an argumentative, discursive context, meaning is constructed, deconstructed, reconstructed, and reconstituted through language and contestation. The lex mercatoria offers a welcome opportunity in this context, as a closer scrutiny of the arguments made against it (including its legal nature and its autonomous status) as well as in its defense, promises insights into the constitutive functions of such arguments. An analysis of the arguments made against and in favor of the lex mercatoria should allow us to better ascertain the construction of the societal spheres of action as well as of the legal spaces associated with and constituted by such arguments.
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Characterizing the lex mercatoria as "private law," then, has particular connotations and consequences for its overall situation in a legal-regulatory context. The connotations of the qualification "private" need to be unfolded to better understand the place and function of this body of norms in a larger framework of legal (and, arguably, political) ordering. In particular, because a legal theory of globalization is still outstanding, it is necessary to critically analyze and contextualize those concepts that, for better or for worse, are relied upon in the process of applying established legal frameworks within the transnational realm." A concluding section of this article will sketch the outline of a sociologically informed method of legal thought under the heading of "transnational legal pluralism." On the one hand, such an approach might offer some insights into the larger connotations of categories applied to the lex mercatoria, such as public and private or law and non-law. On the other hand, transnational legal pluralism might facilitate a better understanding of the nature of law in the continuously unfolding context of globalization. It is striking that the formula "law and globalization" contains not one, not two, but altogether at least three unknowns. First, it is undisputed that notwithstanding numerous, often quite fruitful definitions of globalization, the term still operates as a conundrum, as a term depicting an analytical and conceptual framework grounded in several disciplines and discourses at once, and as such resists a clear definition. And yet, against the background of the continuously growing literature around the concept, emerging from a host of different disciplinary starting points and perspectives," our interest shall here be focused in particular on law and legal categories. From that perspective, however, a second unknown comes into view in a prominent way, namely the relationship between globalization and law. For the law, the advent of globalization, arguably, raises questions of existential significance. In other words, under the spectre of globalization, law is faced with the prospect of its own demise," most definitely due to the modern association of law with the state, a state that in the present era of globalization has come under great pressure. This association results in the making of an argument de maiore ad minus, whereby the perceivably dramatic impact of globalization processes on the state is seen to directly predetermine the transformation of law, itself resulting in nothing less than a far-reaching weakening, if not implosion, of law." Law, put in relation to globalization, is then portrayed as a unified body "under attack," a body of norms, institutions, and processes in need of either being protected against or adapted to the pressures of globalization.
Much suggests, however, that the formula holds a third, regularly neglected unknown. With a view to the long-standing sociological insights into the parallel worlds of legal and non-legal forms of social regulation, of formal and informal systems of legal ordering, there are good reasons to read the present iterations concerning the significance of globalization processes as illustrative of a new phase of legal evolution. This would characterize law itself as an object of investigation and scrutiny. 20 21 and suggests that law cannot escape death by suffocation in the oxygen-free atmosphere of globalization. The competing view presents a radicalized version of the first: it holds up an idealized image of the nation-state and its legal order as unified, hierarchical, and coherent-only to suffer from the undermining and corrosive effects of globalization. From this perspective, globalization is depicted as a process that emerges in (a particular) time and from outside the nation-state to destroy the state-based legal order. 22 Such depictions of law "as it lay dying" suggest, above all, that law would enjoy blissful health and strength if only it had been protected from globalization. What happened?
The remainder of this article will seek to unfold the following three working hypotheses:
1. Law as an unknown must be understood and reconstructed in the context of globalization.
2. Law, as thought of in conjunction with the nation-state, must today be understood as law after the welfare state, but not as law without the state.
3.
The question regarding the future of law in a context of globalization is one of legal methodology.
As suggested, the lex mercatoria-depicted by some as a shining example and proof of the existence of an "autonomous arbitral legal order" 2 and by others as whipping boy for legal theories that cling to the irresolvable nexus between law and the state 24 -shall offer an anchor point for a closer analysis and discussion of the three hypotheses.
III
THE TREACHEROUSLY "PRIVATE" NATURE OF AUTONOMOUS LEGAL ORDERS A. Lex Mercatoria: "Intervention" Versus "Autonomy" In the context of international commercial arbitration, references to the lex mercatoria regularly target the rules and conflict resolution mechanisms of border-crossing commercial transactions. Emphasis is placed on flexibility, relevance, and discretion as the main characteristics of a system of arbitral tribunals that has been initiated and constituted by the commercial partners 
themselves.
2 5 This classification hints at a number of significant differences between state-and non-state-based rules and conflict resolution institutions. The implied qualification of the lex mercatoria as autonomous is based, in part, on the argument that the contracting partners themselves bring the arbitral order into being, 26 and in part on the thesis that these parties are themselves the authors of the applicable rules. 27 The underlying, general implication, however, reaches higher: the claim that the lex mercatoria constitutes an autonomous legal order contains itself the argument that there can and should be privately constituted regulatory systems, independent from the state." We shall see that this claim, which is altogether not very different from positions taken by legal pluralists, is ultimately vulnerable to ideological hijacking and instrumentalization.
From the perspective of a politically progressive law and society approach, the claim for an autonomous legal order can be read as a plea for a more context-sensitive and ultimately "learning" interaction between formal and informal norm-creating processes. Such an approach would not necessarily have to imply the existence of a law-less realm of societal interaction, but would still remember the insights from early institutional economics and legal realism, namely that markets never exist "as such," but are legally constituted spheres of exercised power. 29 At the same time, the assertion of an autonomous legal order in the context of embracing social norms as legitimate expressions of private ordering and conflict resolution among sovereign market participants implies a different understanding of the relationship between public and private, and between the state and the market. The latter position is wrapped up in an elaborate and far-reaching critique of judicial "interventions" into the allegedly consensual and arguably private dealings among market participants, a critique that harks back to the U.S. York,o itself evoking a century's worth of ideological struggle over the place of courts in market regulation. In this contemporary, anti-judicial discourse, courts are rejected to the degree that they aspire to social engineering, social policy, and law making. More recently, courts are dismissed for their alleged lack of technical expertise, especially as regards the intricate details of modern-day commercial and corporate contracting usages. Hence, judges should adhere to the application of simple default rules and otherwise defer to the private autonomy of the contracting parties.
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This last position raises the question as to how we are to think of rights as instruments available to market actors. Where should these rights emerge from if not from an encompassing legal order that results in contract and property rights regulating relations between members of a legal community? By contrast, the implied image of a (Hayekian) framework order, which holds on reserve a legal enforcement system for the occasion that private ordering fails, continues to rest on the assumption that rights can emerge out of nowhere. The notion of the state and the legal system as emergency mechanisms is based on the belief that the legal system can be invoked only when the market interactionincluding the exercise of property rights-defaults. 32 That belief stands, to be sure, in stark contrast to the contention that markets are legally regulated spheres. The surprising emergence of rights in a professedly self-regulatory system described as a natural and private order is part of an argument that wants it all. A quasi-natural sphere of uninhibited societal interaction, disturbed only in cases of emergency (of which kind, we may ask) when the judicial system is called upon to intervene, remains a strangely impossible beast. But it is an intriguing and, as implied by the discourse around the autonomous nature of the lex mercatoria, a highly suggestive one.
The distinction between law and non-law, which emerges in the context of the lex mercatoria, thus appears as directly tied to competing understandings of market order and "intervention." But, as noted, the legal sociological or legal pluralist recognition of informal legal orders 33 and of the prevalence of a vast number of binding commercial rules and customs 34 not created by the state renders the opposition between progressives and conservatives ambiguous. Although both may emphasize the existence of norms "outside" of the state, they draw different conclusions from this finding for their understanding of legal systems as such, and this makes even the demarcation between 
See generally EUGEN EHRLICH, FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF LAW (Walter L. Moll trans., 1936); H. W. ARTHURS, 'WITHOUT THE LAW': ADMINISTRATIVE JUSTICE AND LEGAL PLURALISM IN NINETEENTH-CENTURY ENGLAND (1985).
34. An excellent summary is provided by BERGER, supra note 5.
progressives and conservatives considerably more difficult than in the context of allegedly clear ideological confrontation.
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B. Contract Redux Seen in this light, then, our interest in the lex mercatoria directs us deep into legal sociological accounts of "technical" (official) and "cultural" (unofficial) legal orders, 36 while-at the same time-leading us back to legal-political tensions that have long characterized the evolution of law within the nationstate. These tensions are associated with demarcations between public and private spaces, between state and society, and between politics and market. But, underneath these demarcations are conceptualizations of autonomy and intervention,3 individualism and altruism,3 and autonomy and care 39 -all of which point to deeper-running questions of legitimate social ordering. In other words, ordering paradigms such as the distinctions between public and private or state and society function as constituting frameworks within which questions of legitimacy are being addressed.
This background goes a long way in explaining the obvious stakes in the debate around the lex mercatoria. The contestation of the field's autonomous nature, the authorship and quality of its norms, and its adjudication mechanisms point to the much more contentious views regarding the competence and legitimacy of private actors to initiate and institutionalize a proper system of legal regulation. As we have seen, the conceptual embrace of a purportedly autonomous, transnational order may too quickly cut the ties between the unavoidably recurring conflicts over power, bargaining asymmetry, and thirdparty interests,' and long-standing reflections on the relationship between state and society-as representations of a particular, historical constellation of public versus private ordering. This is particularly noticeable in the area of contractual governance, a field of societal interaction that is central to the liberal paradigm of Western law 41 and that offers the dominant ordering paradigm for the lex mercatoria. The 48 what is received in this reading of the "new" transnational order is an oversimplified, stripped-down, mechanical concept of contracting. This reductionist reception of contract theory is guilty not just of ignoring the aforementioned theoretical legacies, but also of bypassing more recent engagements with the intricate functions of contractual governance in complex societal settings. 49 Little, indeed, suggests that we should simply go back to an ideal of a "private law society," itself determined, above all, by the free bargains amongst free agents.so Considering the historically evolved complexity of the "embeddedness of contract,"" such idealizations of 43. Robert Scott, The Death of Contract Law, 54 U. TORONTO L.J. 369, 379 (2004) ("Casual observation thus points to the conclusion that the newly expanded contract law has failed to provide parties with the reliable, cost-effective rules that they prefer for enforcing and interpreting their agreements. Replacing common law rules with vague standards may permit courts to decide difficult cases, but at a substantial cost in the uncertainty of contractual obligations.").
44 Central to the reductionist model of contractual governance is the emphasis on governing contracts, or "governance through contract," as key instrument of private ordering relations; 2 the blind spot of this bias is the practice, within the judiciary and in theory, of "governance of contracts." The latter expresses itself, on the one hand, through the legal embeddedness of contracts in judicial materialization processes," and through the function of contract in an embedding political and societal economy, on the other. 54 The plea for an autonomous transnational legal order thus seems part of an exaggerated demarcation of the transnational space from that of the nation-state" and results in a wholesale rejection of the learning experiences that have been made over time within the complex relationship between state and society, public and private, and law and non-law. Another consequence of the simplification of contract is, as we have seen, an endorsement of an oversimplified idea of markets, which itself results in problematic assessments of the nature and the causes of "crisis."" Even today, in the sobering presence of unmanageable private (and public) debt, brought about in a frenzy of financial liberalization and credit taking, the skepticism vis-A-vis the "interventionist" state looms large," and even development discourses still appear to be endorsing a simple world view of socially and politically de-contextualized concepts of contractual freedom and property rights.
8 Such an unbroken belief in the self-regulatory abilities of market actors forgoes the opportunity to learn from the criticalhistorical evidence regarding legally constituted markets. In their place, we find social norms." But rather than reconnecting the proliferation of private ordering-which undoubtedly is occurring inside and outside of the nation-state-with the already available and highly effective legal-sociological and normative critique,6 simplified renderings of transnational private ordering are offered. Lost are the insights into the recurring challenges of demarcating between public and private spaces of societal interaction and the "stakes" of such demarcations.
6 ' The overwhelming challenges resulting from an emerging transnational legal, economic, and political order 6 2 make the need to translate and to rethink national, historical learning experiences quite urgent.
A mediating, bridging perspective might be forthcoming through attempts at further scrutinizing the "public" dimensions of transnational private ordering" that themselves bear important parallels with concurring efforts among public (international) lawyers to more concretely identify the public nature of international governance.6 Another promising opportunity might lie in a distinctly multi-and interdisciplinary analysis, 65 above all, of the function of evolving rules, norms, and standards that have increasingly been taking the place of formal laws" in the context of an irreversible shift from government to governance. Rather than trying to reattach these evolving regulatory forms to the (nation) state or to qualify them as examples of "private" ordering regimes, 
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A. Normative Conflicts in World Society
One of the crucial lessons learned from the legal realist attack on formalism at the outset of the twentieth century was the emphasis on a critical engagement with functionalism. Rather than embracing a functionalist perspective on legal regulation in a wholesale turn against legal formalism dressed up as historically evolved, technical, and value neutral, the legal realists maintained a critical distance from the unavoidable ideological underpinnings of "scientific" and expert knowledge in the context of legal interpretation.? It is this distance that requires our new attention in the context of engaging with different phenomena of transnational private regulatory governance of which the lex mercatoria is but one illustration. 69 Compared to some of the aforementioned examples of transnational economic governance, the case of the lex mercatoria might not appear on its face as among the most obvious instances of legal-political critique. And yet, a closer scrutiny of the debate around this field is clearly warranted in light of at least two considerations. One consideration is that the lex mercatoria remains an arena that has seen conflicts between some of the furthest-reaching theoretical and normative assertions as regards the scope and nature of the institutions and processes that constitute this field.o Another consideration concerns the wide scope of transnational economic governance constellations that are captured under the lens of the lex mercatoria, not least testified to by the staggering increase in cases brought before this system's quintessential institutional forum, the International Chamber of Commerce in Paris." The field is further deserving of our attention because of the way in which disputes over the system's merits have largely led to a primacy of a weighing of advantages (efficiency, discretion, costs) over an inquiry into the legal nature of the norms being invoked before transnational commercial arbitration tribunals. The impressive reality of this functioning of the system of the lex mercatoria feeds the enthusiasm of those who have long been arguing not only in support of the merits, but also of the purported autonomy of the lex mercatoria."
One way, then, to disturb this elusive harmony would be to create tighter links between context analysis and the political arguments made in support of self-regulation and private autonomy. In that vein, the task would consist of searching for parallels between the particular regulatory and transactional context in which this turn to "private justice" is occurring" on the one hand, and the calls for a de-judicialization of economic conflict resolution as they can be recorded within national debates about the roles of court, 74 about the political ambiguities of access to justice guarantees," and about the state in economic governance on the other. As alluded to at the beginning of this article, such a comparison between national and global discourses will likely show considerable parallels between an allegedly global, post-national context in which autonomous commercial parties take refuge to a comparably more "efficient," issue-oriented and discrete dispute resolution system on the one hand, and a national one, in which the complex economic nature of the commercial transaction before a court is being used as a justification to delegitimize undesired judicial "interventions," on the other.
The resulting task at this point is to bring together the observations regarding the contestation sites in international economic law, the contribution of global constitutionalism, and the critique of the hermeneutic justification strategies in the lex mercatoria on both the national and the global level. What emerges through a reading together of these three discourses is a confirmation that we are faced with a fundamental disembeddedness of law's institutional and instrumental response mechanisms' relation to social "problems" of a nature commonly associated with case law in the vein of Lochner. In fact, all three discourses give ample testimony to the precarious nature of law and legal 
See, e.g., WOLFGANG HOFFMANN-RIEM, MODERNISIERUNG VON RECHT UND JUSTIZ. EINE HERAUSFORDERUNG DES GEWAHRLEISTUNGSSTAATES (2001) (offering a comprehensive analysis of the increasing shift of the German judicial system to alternative forms of conflict resolution and mediation).
See generally HtCTOR FIX-FIERRO, COURTS, JUSTICE AND EFFICIENCY: A SOCIO-LEGAL STUDY OF ECONOMIC RATIONALITY IN ADJUDICATION (2004).
constitutionalists is to imagine constitutionalism in very diverse settings, marked by different evolutionary stages of statehood, formal order, and informal order." Meanwhile, lex mercatoria scholars are asked to conceptualize a legal methodology that captures the intricate intersections and overlaps between public and private rule-setting processes and adjudication institutions. Finally, the dilemmas that arise in international economic law cut straight across these constellations as they illustrate the manifold challenges of crafting legal responses to border-crossing, self-regulatory activities, which are-as in the exemplary cases of investment law and mining-at the same time heavily marked by a conflict between private rights and public policy, between what David Schneiderman referred to as instantiations of a tension between "new constitutionalism" and governmental regulatory prerogatives."
A striking impression from a parallel observation of global constitutionalism, the lex mercatoria, and international economic law is how these sites of legal-political conflict illustrate together a number of challenges to law that have long marked legal regulation in the Western evolution of rule of law to social state on to the ambivalent constellation that has emerged from the decline of the welfare state. As noted earlier, the tension between formal and informal orders, between the state's assumption of formulating overarching policies and the resulting tensions from conflicts with competing societal rationalities such as economics, religion, or science are not distinct for the current constellation of world society. They have, instead, marked the evolution of Western nation-states for a long time. But world society today exposes the fragility of the overall frameworks, which find expression in references to constitutionalism and market regulation. These frameworks, recently still associated with the evolution of a particular, often nationally institutionalized constitutional order and relatively recognizable frontiers between competing conceptions of "state" and "market,"
7 " are today no longer available except with references to particular historically and locally conceived evolutionary narratives. In contrast, the world societal setting opens up a vista on endless confrontations and conflicts between different interest formations, rationalities, and stakes. It is against this background that the three legal discourses we identified illustrate the trials of law's attempts to adapt to these changing conditions.
In other words, these three constellations prompt a reconsideration of legal methodology in light of the profound loosening of the state-law nexus in a global context. In the 1950s Philip Jessup suggested the term "transnational law" to identify a legal response to those border-crossing activities which were not adequately captured by either conflict of laws (private international law) or public international law. 79 Arguably, already for Jessup, transnational law could be conceived of as a label for a legal "field," as much as a conceptual framework within which to investigate the arguments used to demarcate "national" and "transnational" spheres of legal regulation. Today, with the context of such investigations having changed considerably, the juxtaposition of territorially confined and global spaces is just one among others through which we try to make sense of the complex world societal relations with regard to which we reascertain the nature and the role of law.
As a result, a concept of transnational law must embrace this constellation in the hope of offering a methodology in response to it. In this process, transnational law might become but a short-hand for a methodological inquiry into the nature of law in a global context.? Namely, from a methodological perspective, the tensions between national and global, between public and private, and between law and non-law can be understood as constitutive elements of an emerging understanding of the law of world society. These tensions are constitutive and inherent to world society law, because they illustrate the unavoidable ambivalence-politically, culturally, and morally-of competing and colliding ordering paradigms, alongside of which law seeks to express and assert itself. And it is from a methodological perspective that individual areas of law can be understood as a showcase of the struggle for law in the context of a radically changed institutional and regulatory landscape. ' Transnational law, understood as a legal-theoretical, legal-methodological approach, prompts us to study the emergence of hybrid, unruly, and messy regulatory regimes as instantiations of an evolving legal rationality in the context of world society. In other words, transnational law scrutinizes the nature of the distinction between law and non-law, which it understands as an expression of its own need to define its relation to society. In this vein, transnational law cannot remain confined to a study of only legal theory, legal doctrine, or legal history. Instead, the nature and role of law in world society must be ascertained through a multi-and interdisciplinary investigation into the forms and dynamics of societal regulation. 
B. The Promise of Legal Pluralism
Such an investigation must draw on extensive empirical and ethnographic studies, as has long been standard in legal anthropological research. Through such an approach, the formation of norm-setting processes becomes visible from within highly specialized and localized contexts. From a legal anthropological perspective, the attribution of such processes and institutions to either a "national" or "global" level is of less significance than the illumination of the concrete context out of which norms are being formed and institutionalized. Legal pluralists, by drawing on anthropological and sociological accounts to more adequately capture the dynamics of normcreation and regulatory practice, scrutinize the distinction between a legal and a social norm to better understand the concrete process through which a norm comes into existence and is adhered to or rejected. The distinction between law and non-law, then, doesn't serve as a yardstick to differentiate between a "valid" or "invalid" norm, between binding or non-binding, but as one which can explain the discursive context in which such qualities are being ascribed to either. As such, a view that radically relativizes an otherwise accepted connection between valid legal norms and a particular institutional framework to generate such norms,' which are of interest mostly from a historiographical perspective," holds great promise for a study of norm-generating processes in the global context. Rather than demarcating between formal and informal, legitimate and illegitimate sources of law, global or transnational legal pluralist approaches" start from the concrete context "on the ground." Through this lens, the discursive constructions of the meaning of formal and informal, legitimate and illegitimate, and public and private become discernible. As such, it becomes possible to explain the emergence of particular connotations and attributions against the background of specific historical, evolutionary patterns, but such an inquiry does not answer the question how to distinguish between law and non-law in a categorical way. Instead, the legal pluralist and legal anthropological approaches help us understand the circumstances and influences that contribute to the characterization of a norm in this way or another." Transnational "law" can thus be reconceived as transnational legal pluralism in that it methodologically responds to the fragmented, disembedded evolutionary dynamics of norm-creation in the context of world society. 
C. The Elusive Status of the Political in World Society
But what about the politics? How can a transnational legal pluralist approach adequately respond to the conflicts we have alluded to earlier with reference to global constitutionalism and international economic law, and which are inherent to the lex mercatoria?" An answer depends on the degree to which the legal anthropological or pluralist lens allows for a better understanding of how "interests" and "stakes" find expression. In other words, the "deliverable" of this approach is not seen in the formulation of a programmatic or principled political (normative, or critical) viewpoint. Instead, the task is to lay bare the processes through which views are being formulated, through which they become dominant or defeated, institutionalized or squashed. The fastproliferating anthropological investigations into deeply contested conflict zones such as those alluded to earlier' give ample testimony of the significance of further enriching and concretizing the description of the site of conflict. It is only against this background that we may begin to understand the particular, evolving nature of "political" struggles, claims, and processes in a transnational context.
Let us return now, one last time, to our example of the lex mercatoria and to the significant political ambiguities underneath the surface of such a fastevolving regulatory regime. The already depicted hiatus between national discourses regarding overburdened, "incompetent" courts and the transnational aspiration to an autonomous, self-regulatory order is an interesting tale about the construction of meaning and the power of polemics. In light of the proposal to "short-circuit" national and transnational regulatory discourses in the hope of thus identifying common challenges as well as insights (and blind spots), it appears that the hiatus depicted here results, above all, from an unwarranted demarcation of the two spheres when it comes to identifying their respective constitutive qualities.
Arguably, the line-drawing between national and global assertions of the roles of courts in economic governance and market regulation results in a depoliticization of the respective governance constellations. The turn away from the national as "traditional" and the turn toward the "transnational" 9 in fact cuts the ties between a space associated with (endless") politics and one strangely untouched by such quarrels. Echoing Stone Sweet's keen observation of lex mercatoria's aspirations for an a-national regulatory regime, 1 we can find an intriguing illustration of how "denationalization"' functions in fact as an immunization of a sphere of societal interaction from political critique. Taking arguments of expediency and economic efficiency at face value to prioritize private arbitration tribunals over national courts, an entire body of experience with evolving judicial systems, adjudication, and conflicts over rights is being made irrelevant. Meanwhile, continuing national debates about the reform of the judicial system illustrate the stakes and vulnerabilities in this context. These dimensions of the judicial system no longer come into view in the context of the lex mercatoria, as the entire system is understood to be available and of service only to those who engage in transnational economic activity and who have chosen to have a possible legal conflict with their business partner(s) resolved through an arbitration process. Such a narrow characterization of the transnational arbitration system, however, understates the significance of the arbitral system in a larger context of private transnational economic governance, which is brought about by a large-scale privatization of normgeneration, implementation, and enforcement. This in turn raises pressing questions regarding the "public" dimensions, responsibilities, and protections available to all those "affected." 93 Opening up such a comparative perspective on national and global sentiments with regard to the role of courts in economic governance, we may be able to see striking parallels between the resistance against "incompetent" courts on the national level and the claim for an autonomous legal order in the transnational sphere. But, with these parallel insights, the blind spots and intentional omissions of this embrace of private justice also become visibleinside and outside of the nation state. Questions of context, externalities, and stakeholders become ones that are of concern allegedly only from a policy perspective, which is seen as somehow external to both the conflict at hand and the institutional regime designed to handle it.
This isolation of a particular conflict between two competing rights positions from the larger socio-economic and legal context, in which any assertion of rights and their scope must take place, is a well-known move in legal-political argument. 9 4 The demands for a more "efficient" judicial system to handle economic conflicts have dramatic consequences for the opportunities of verbalizing and thematizing the hereby neglected and invisibilized externalities and affected interests. Whereas debates about court reform in the context of the of deregulation that are often associated with processes of globalization and with accounts of the state as a "victim" of globalization nation state would not be possible without a consideration of the historically evolved role of the courts as well as of the encompassing constitutional framework, the claim for private justice seeks to free itself from any such context. As a result, the underlying challenge of conceptualizing a judicial system which satisfies comprehensive demands for an "access to justice"" is seen as having little relevance for the merchant client-oriented system of transnational commercial arbitration. By isolating and underscoring the advantages of a streamlined, privatized, and expedient dispute resolution system, such calls for an autonomous arbitration order result in a more encompassing dismissal of a historically grown judicial culture, which has long been understood as an essential element of the evolution of the rule of law. An important dimension of this experience has for some time found expression in a renewed interest in questions of access, acceptance, and compliance among those that a judicial system is designed to serve. Such concerns are formulated in the context of a far-reaching frustration with the inadequate functioning of rule-of-law institutions" but also in new, emerging contexts of alternative conflict resolution in precarious post-conflict constellations. These two examples precisely underscore the importance of taking the larger context into view out of which norm-generating and adjudication processes are forming today-but out of which such processes have always been emerging. Rather than testifying to attempts at returning to ambitious programs of court-driven social engineering, the emphasis on context is motivated by the need for a much richer and better-informed account of a problem to be turned into a "case"-today as in the past. This context defies "political," normative "answers." Instead, it prompts an incessant inquiry into the different venues and fora through which stakes are being identified and expressed. In that regard, the focus shifts away from the normative focus on the content of a particular interest or stake to a scrutiny of the challenges in giving expression to all viewpoints and factors which inform and shape a particular problem. This observation allows us to connect the legal pluralist work, say, as it began to critically engage with the legal system in the Western welfare state of the 1970s, 9 ' with the rich anthropological and legal-sociological work that is being carried out today. The politics, then, are in the process of making visible the competing interests and viewpoints. This is the background against which we must henceforth look for legal responses.
In other words, the legal pluralist's focus on context complements the discursive analysis, which we have identified as being crucial to lay bare the otherwise hidden political assumptions of the calls for an autonomous transnational legal order. A central concern of such scrutiny must be to question readily found demarcations between "economic" and "other" issues or interests, as they inform many of the arguments made against judicial "incompetence" and "intervention. "" There are several fundamental problems with assertions such as these. A demarcation of economic and non-economic issues, the latter of which Gillian Hadfield labels "justice," risks missing the complexity of just about any "economic" problem." This would be true now as it was a long time ago.'o'
To the degree that the legal depiction of a particular social situation or "problem" is always the result of an "alienation" and complex form of translation of the social facts-by way of identification and construction of a specific constellation of interestsm0-into the rationality of the law, this process itself must be accounted for in legal methodology. We thus need to take seriously that any legal appropriation of a social conflict is always already impregnated by a number of competing societal rationalities (such as economics, politics, and religion), which enrich, complement, but also disturb the legal account. The necessity to lay bare the way in which such different elements find their way into the legal depiction of a problem had long been identified by a sociological and pluralist legal theory when asking what lies "behind a case."
The coalescence of a widespread disillusionment with the promises of "free markets,"' the significant insights from the "law and development" movement," along with a powerful, anthropologically informed human rights critique"o 5 illustrates the promises of a legal theory that places a distinct emphasis on a close study of the particular dynamics of societal norm-creation and conflict resolution. The lex mercatoria of the future still has to take that methodological step rather than stay confined to a world view shaped by distinctions between economic and non-economic or national and global. Only by reorienting its analytical focus toward the diverse contexts of legal conflict constellations will it be possible to unearth the liens between a "transnational legal theory" so desired by the promoters of the lex mercatoria,"' and the actually ongoing efforts in search of a "better" justice system-nationally, internationally, locally, and globally. [Vol. 76:117
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